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Meetings The Executive Committee 


The fifty-eighth meeting the Executive Committee was held 
Tuesday, August 26, 1941, the Willard Hotel 12:30 Present 
were Messrs. Bingham, president; Porter, treasurer; Sykes, Hennessey 
and Littlepage. 

The president, behalf the secretary, Mr. Russell, reported 
that had received two applications for membership the Associa- 
tion and that the applications had been approved the Membership 
Committee. motion duly made and seconded, the following persons 
were admitted membership the 


THEODORE THOMPSON KURRIE 
1627 Street, 622 State Life Building 
Washington, Indianapolis, Indiana 


Mr. Porter reported that letters resignation from membership 
the Association had been received from the following: 


1504 Wisconsin 433 So. Spring Street 

Bank Building Los Angeles, California 
Milwaukee, Wisconsin 


Mr. Porter, treasurer, submitted the treasurer’s report Aug- 
ust 26, 1941, covering the period from May 27, 1941. The report 
showed balance $1,193.39, excluding checks recently received for 
payment annual dues. 

Mr. Bingham reported that Mr. Percy Russell, Jr., had sub- 
mitted his resignation editor the Bar Journal. Upon motion 
Mr. Hennessey and seconded Judge Sykes, the resignation Mr. 
Russell was accepted with regret and Mr. Harry Warner was selected 
succeed Mr. Russell editor until the next annual meeting the 
Association. 
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Legislation Pending Congress Affecting 
Broadcast Stations 


1806 and 5497, Cong., Ist Sess. 


Bills providing for the amendment the Communications Act 
1934 have recently been introduced both Houses Congress. 1806 
was presented July 28, 1941 Senator White, and 5497 was in- 
troduced August 1941 Representative Sanders. The bills are 
identical many respects and many the provisions are similar 
the recommendations subcommittee the Federal Communica- 
tions Bar Association. The study the the Federal 
Communications Bar Association was made February, 1941, and the 
draft its suggested amendments the Communications Act 1934 

Both Senator White’s and Mr. Sanders’ bills modify Section 
Title defining the term ‘‘license’’ instrument authorization 
required the Act, the Rules and Regulations the Commission 
enacted pursuant thereto, for the use operation apparatus for the 
transmission energy communications signals radio, what- 
ever name the same may designated the Commission. Mr. San- 


ders’ bill also defines the terms ‘‘construction permit’’ and for 


Both bills pending Congress amend Section para- 


graph (b) providing that not more than two members either Di- 
vision the Commission may members the same political party. 
Further, the bills amend Section deleting the entire section and in- 
serting lieu thereof several paragraphs which provide that the mem- 
bership the Commission shall organized into two Divisions three 
members each, known the Division Public Communications 
and the Division Private Communications. After defining the work 
both Divisions, the bills provide that the full Commission shall act 
upon such matters the assignment bands frequencies various 
radio services, all matters arising under Part Title III the Act, 
matters pertaining signals and communications emergency na- 
ture, and other general regulatory matters. The function the Chair- 
man the Commission described being that the chief ex- 
ecutive officer the Commission and, generally speaking, the Chairman 
coordinate and organize the work the Commission and each Di- 
vision thereof such manner promote the prompt and efficient 
handling all matters within the jurisdiction the Commission. The 
Chairman not member either Division except the case 
vacancy absence Commissioner. Any order, decision re- 
port taken either the Divisions with respect matters within its 
jurisdiction shall final and conclusive except otherwise provided 
the bills with respect the taking appeals therefrom. either 
the bills were enacted into law, the existing administrative frame- 
work the Commission would materially altered since today the 
Commission has not divided its work establishing Divisions. 
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Both bills amend Section 308, paragraph (a), deleting the ref- 
erence renewal licenses, and modification 
the sentence preceding the first proviso, and adding lieu thereof 
sentence the effect that the Commission may grant instruments 
authorization requirmg the construction operation radio apparatus 
only upon written application therefor. 

Important changes the existing radio law are suggested the 
proposed amendment Section 309 Title III. The bills provide that 
two standards must satisfied before the Commission may grant 
application without hearing. These two standards are (1) that the 
public interest, convenience necessity would served, and (2) that 
the granting the application would not aggrieve adversely affect 
the interest any licensee, applicant other person. the event 
that the Commission not convinced that the granting any applica- 
tion complies with these two standards, the Commission compelled 
designate the application for hearing and notify the applicant and 
other parties interest such action, and the grounds reasons 
therefor. further provided that the hearing ‘‘shall full hear- 
ing which the applicant and all other parties interest, whether 
originally notified the Commission subsequently admitted inter- 
veners, shall permitted The bills propose the ap- 
plication the so-called ‘‘protest rule.’’ The bills provide that when 
any instrument authorization granted the Commission without 
hearing, the grant shall remain subject protest for period 
days, during which time any person who would entitled challenge 
the legality propriety the grant under the provisions Section 
402 may file protest and request hearing. Upon the filing such 
protest, the application must set for hearing upon the 
forth the protest. Provisions are proposed which require the post- 
ponement the date the Commission’s decision granting the appli- 
eation until after the hearing, unless the granting the application 
necessary the maintenance existing service. 

The bills propose amendment Section 310 Title The 
principal effect this amendment make plain that decisions 
the Commission upon applications for assignment license transfer 
control licensee corporation may appealed under the provis- 
ions Section 402. 

1806 (Senator White’s bill) proposes amendment Section 
315 the Act deleting the provision that ‘‘such licensee shall have 
power censorship over the material broadcast under the provisions 
this Senator White’s bill also adds new section the 
Act relating the any political question. 
new section known Section 330, and provides that station 
shall program discussing any political question 
unless the person making the broadcast discloses the licensee writ- 
ing the names the persons organizations upon whose instance 
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behalf the broadcast made. When the station broadcasts program 
relating public political questions the station required give 
the name the speaker using the station, both the beginning and 
the end the further provided that public officers, 
whether elective appointive, shall not required give the name 
the persons organizations upon whose instance the are 
made, but such event the licensee compelled, both the beginning 
and end the broadcast, state the name the speaker, the office 
held him, whether such office elective appointive, and what 
political unit public officer such power election appointment 
exercised. addition, Senator White’s bill adds new section 
(Section 331) which requires broadcast stations, all cases where 
officers other than the President the United States uses 
station for the discussion public political questions, afford the 
right reply any person designated accredited representatives 
the opposition political party parties. The right reply must 
afforded upon the same terms and conditions the initial 
Also, 1806 prohibits Section 332 thereof any licensee from cen- 
soring any way the political partisan trend any material broad- 
east under Section 315, 330 and 331, except that licensee required 
overthrow the Government force violence, nor any program 
which slanderous libelous which might subject the licensee 
any action for damages any penalty forfeiture. The bill ex- 
pressly gives the licensee the right receive copy such program 
within sufficient time prior the broadcast permit examination 
the continuity and delete therefrom any material necessary make 
conform the requirements Section 332. 

Senator White’s bill also proposes important amendment 
Section 326 Title this amendment proposed that 
ing this Act shall understood construed give the Commis- 
sion the power regulate the business the licensee any radio- 
station and regulation, condition, requirement shall 
promulgated, fixed, imposed the Commission, the effect result 
which shall confer upon the Commission supervisory control 
station programs program material, control the business manage- 
ment the station control the policies the station the 
station licensee.’’ 

The foregoing amendments Sections 315 and 326, and the fore- 
going new Sections 330, 331 and 332, contained Senator White’s 
bill, are not found 5497. However, 5497 proposes 
new section (to known Section 330), the equivalent which 
not suggested Senator White’s bill. This new Section 330 
5497 requires the Commission study the following proposals 
and report Congress not later than July 1942 its 
tions thereon, together with the reasons therefor 
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Whether and upon what terms and conditions Congress shall 
statute confer upon the Commission the power regulate the contractual 
other relations between the licensees radio broadcast stations and networks 
other organizations which supply program material such licensees. 

“2. Whether and upon what terms and conditions the Congress shall 
provide statute for the licensing networks. 

“3. Whether and what terms the Congress shall statute redefine and 
fix the qualifications the licensee any radio station which intended 
and does communicate with the public. 

“4. Whether and upon what terms and conditions the Congress shall 
statute limit the number services which may conducted any 
organization and the number stations any class which may licensed 
any network organization.” 


Section 330 5497 also provides follows: 


“(b) The Commission shall report Congress not later than January 
1942, the standards and principles adopted effectuate the mandate 
contained section 307 (b) the Communications Act 1934, amended, 
which requires the Commission make and maintain fair, efficient, and 
equitable distribution radio facilities among the several States and com- 
munities together with its recommendations, any, for further legislation 
this subject. 

“(c) The Commission shall report Congress not later than January 
1942, the steps taken and the policies adopted effectuate the purposes 
section 303 (g) the Communications Act 1934, amended, insofar 
those purposes have application the larger and more effective use radio 
stations which are intended and communicate with the public.” 


The bills proposed Senator White and Mr. Sanders contain pro- 
posed amendments Section 402 Title the Communications 
Act 1934. These amendments are identical the amendments pro- 
posed Section 402 the subcommittee the Federal Communica- 
tions Bar Association. The principal new matters contained Section 
402 are (a) the requirement that appeals may taken from decisions 
the Commission the Court Appeals wherein the ap- 
pellant resides has his principal place business; (b) the ability 
applicant for any instrument authorization, whose application 
has been denied the Commission, appeal therefrom; (c) the per- 
mission granted appeal from decision the Commission denying 
application for assignment license transfer control; (d) the 
ability appeal from decision the Commission pertaining per- 
mits required Section 325 the Act; and (e) the requirement that 
any holder instrument authorization which has been modified, 
revoked suspended the Commission, may appeal therefrom. The 
proposed amendments enlarge the time for the taking appeals from 
days days, and specifically provide that the court may grant 
such temporary relief may deem just and proper. The bills com- 
ment upon the matters which the court must consider, and this con- 
nection provide 


the findings, conclusions, and decisions the Commission, 
the court shall consider and decide far necessary its decision and where 


222 THE COMMUNICATIONS Bar ASSOCIATION 


the parties, all relevant questions (1) constitutional right, power, 
privilege, immunity; (2) the statutory authority jurisdiction the Com- 
mission; (3) the lawfulness and adequacy the Commission procedure; (4) 
findings, inferences, conclusions fact unsupported, upon the whole record, 
substantial evidence; and (5) administrative action otherwise arbitrary 


Subsection (h) Section 402, set forth both bills, drafted 
overrule the decision the Supreme Court the United States 
Federal Communications Commission Pottsville Broadcasting Com- 
pany, 309 134. Subsection (h) provides that when the Court 
Appeals reverses order the Commission shall the duty 
the Commission give effect the judgment the Court and ‘‘unless 
otherwise ordered the court, upon the basis the proceed- 
ings already had and the record upon which said appeal was heard and 

Both bills provide for the amendment Section 405 Title IV. 
One the important features the amendment the provision that 
upon the filing the petition for rehearing duly authorized parties, 
the filing such petition shall automatically stay the effective date 
thereof until after decision the petition, except for those cases where 
the decision challenged necessary for the maintenance conduct 
existing service. 


Also, both bills amend paragraph (a) Section 409 Title 
striking out the whole paragraph and inserting lieu thereof the 
following 


“(a) all cases where hearing required the provisions this Act, 
other applicable provisions law, such hearing shall full and fair 
hearing. Hearings may conducted the Commission Division thereof 
having jurisdiction the subject matter any member any qualified 
employee the Commission when duly designated for such purpose. The 
person persons conducting any such hearing may sign and issue subpenas, 
administer oaths, examine witnesses, and receive evidence any place the 
United States designated the Commission. all cases, whether heard 
quorum the Commission Division thereof, any member 
qualified employee the Commission, the person persons conducting such 
hearing shall prepare and file intermediate report setting out detail and 
with particularity all basic evidentiary facts developed the evidence 
well conclusions fact and law upon each issue submitted for hearing. 
all cases the Commission, the Division having jurisdiction thereof, shall, 
upon request any party the proceeding, hear oral argument said inter- 
mediate report upon such other and further issues may specified 
the Commission the Division and such oral argument shall precede the entry 
any final decision, order, requirement. Any final decision, order, re- 
quirement shall accompanied full statement writing all the relevant 
facts well conclusions law upon those facts.” 


1806 adds Title the following new section: 


“Sec. 417. Penalties, denials, prohibitions, and conditions other than those 
expressly authorized statute shall not exacted, enforced, demanded 
the Commission the exercise its licensing function otherwise and 
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sanctions not authorized statute shall imposed the Commission upon 
any person. Rights, privileges, benefits, licenses authorized law shall not 
denied withheld whole part where adequate right entitlement 
thereto shown. The effective date the imposition sanctions with- 
drawal benefits licenses shall, far deemed practicable, deferred 
for such reasonable time will permit the persons affected adjust their 
affairs accord with such action seek administrative reconsideration 
judicial review.” 


—P. R., Jr. 


Revenue Act 1941 (H. 5417, Cong., Ist Sess.) 


After several months consideration the 1941 Revenue Bill was 
introduced the House Representatives July 24, and subse- 
quently passed that body August 1941. Although great 
concern all persons, the bill particular importance the radio 
industry because the new and unprecedented proposal 
that ‘‘there shall imposed upon every person with respect oper- 
ating radio station engaging network broadcast- 
ing for any part such excise tax *’’ the net time sales 
each such person. 

The tax proposed the bill upon the net time sales 
every radio station and network and would computed the fol- 
lowing schedule: 


(1) the net time sales exceed $100,000 not exceed $500,- 
000, amount equal per centum the net time sales, amount 
equal the net time sales excess $100,000. whichever the lesser. 

(2) the net time sales exceed $500,000 and not exceed $1,000,- 
000, amount equal per centum the net time sales, 
amount equal $25,000 plus the amount the net time sales excess 
$500,000, whichever the lesser. 

(3) the net time sales exceed $1,000,000, amount equal 
per centum the net time sales, equal $100,000 plus 
the amount the net time sales excess $1,000,000, whichever the 
lesser. 

time sales’’ are defined the gross amount received ac- 
erued from the sale time, less commissions paid, not 
exceed per cent and less amounts paid for broadcast time 
other persons operating radio stations engaged network broad- 

That the tax the face unfair, discriminates between 
the competing elements industry, the advertising business, 
gainsaid. Yet this fault most excise taxes and the only 
remedy therefor the legislative body. 


—M. 
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Multiple Ownership Broadcast Stations—Order No. 


The Commission has proposed the adoption very important new 
rule relating multiple ownership stations, the effect which 
prohibit the operation the same person two standard broadcast 
stations serving substantially identical areas. The prohibition con- 
tained Order No. dated August 1941. Order No. proposes 
the adoption new rule, known Rule 3.35. Although the 
order stated the Commission was the opinion that public interest, 
convenience and necessity ‘‘may served the new rule, 
the order further stated that ‘‘The Commission the opinion that 
will best conduce the proper dispatch business and the ends 
justice that all interested persons given opportunity file briefs 
and appear before the Commission and argue orally’’ why the pro- 
posed new rule should not adopted why should not adopted 
the form proposed the order. 

The new rule take effect immediately upon its final promulga- 
tion the Commission, but there proviso that with respect 
persons already operating two broadcast stations serving the same com- 
munity, the effective date shall postponed for period six months. 
The proposed new rule further states that additional extension may 
obtained from time time order permit the orderly disposition 
properties. The rule sufficiently broad prohibit not only the control 
two stations serving the same area persons having majority stock 
ownership corporations, but also ‘‘actual working control whatever 
manner exercised.’’ 

The Commission has announced that oral argument will held 
the proposed new rule October 1941, and that briefs may filed 
within two weeks before the oral argument. 

The text Order No. follows: 


the Commission the opinion that public interest, con- 
and necessity may served adoption the following proposed 
rule: 


‘Section 3.35—Multiple ownership. (a) person (including all per- 
sons under common control!) shall, directly indirectly, own, operate 
control standard broadcast station that would serve substantial 
portion the area served another standard broadcast station owned, 
operated controlled such person. 

This rule take effect immediately. Provided, however, that 
with respect persons (including all persons under common 
who now directly indirectly own, operate control standard broad- 
cast station serving substantial portion the area served another 


The word “control” used herein not limited majority stock 
ownership but includes actual working control whatever manner 
exercised. See Rule 3.108 for the definition “control” regula- 
tions pertaining chain broadcasting.’ 
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standard broadcast station owned, operated, controlled such persons, 
the effective date this rule shall six months from date; provided, 
further, that with respect such persons the Commission may extend the 
effective date this rule from time time order permit the orderly 
disposition properties. 


“WHEREAS, the Commission the opinion that will best conduce 
the proper dispatch business and the ends justice that all interested 
persons given opportunity file briefs and appear before the Com- 
mission and argue orally why the above proposal should not adopted why 
should not adopted the form proposed this order. 


“NOW, THEREFORE, HEREBY ORDERED, That oral argument 
held before the Commission banc 1941, 10:00 a.m., 
which time all interested persons will given opportunity appear and 
present argument why the above proposed rule should not adopted 
why should not adopted form proposed this Order, and that 
briefs may filed any time two weeks prior such argument.” 


—P. Jr. 
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Amendment Rules And Regulations 


The Commission has amended Sections 3.30(b) and 3.31 the Rules 
Governing Standard and High Frequency Broadcast Stations. The 
Amendments were made August 1941. 

The amendment Sections 3.30(b) and 3.31 have the following 


the transmitter each standard broadcast station shall located 
that primary service delivered the city which the main studio 
located, accordance with the Standards Good Engineering Practice, pre- 
scribed the Commission. 


“(2) the licensee standard broadcast station shall not move its main 
studio outside the borders the borough city, State, district, Territory, 
possession which located without first making written application the 
Commission for authority move, and securing written permission for 
such removal. The licensee shall promptly notify the Commission any 
change location the main studio.” 


August 19, 1941 the Commission also revised Rule 4.44, sub- 
section (a), (b) and (c), which subsections relate frequency assign- 
ments international broadeast stations. The revision Rule 4.44(a) 
brings the frequencies listed date with current assignments and 
notifications the Bureau the International Telecommunications 
Union. The revision subsections (b) and provides for greater 
flexibility the choice operating frequencies and permits more 
ficient use the number frequencies available. Under the revision 
possible assign more than one frequency any band single 
licensee. Thus the licensee international broadcast station, the 
event interference experienced, may select different frequency. 

Also, August 14, 1941 the Commission added two new subsec- 
tions Rule 4.44, the new subsections known Subsections (d) 
and (e). These subsections are follows: 


Rule 4.44 (d) “An international broadcast station will not authorized 
use more than one frequency listed any group listed subsection (a) 
without showing technical necessity.” 
(e) “Not more than one frequency shall used simultaneously 
under the same authorization and call letter designation.” 


—P. R., JR. 


J 
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Location Antennas For Stations 


July 30, 1941 the Commission issued release clarifying the 
Commission’s regulations relating the location antennas for high 
frequency stations the tower radiators standard broad- 
cast stations. The Commission’s release importance applicants 
existing standard stations proposing new stations, and 
the release quoted full follows: 


“The purpose the following clarify the Commission’s requirements 
regarding the common location antennas for high frequency (FM) broadcast 
stations with those standard broadcast 

“The Commission will consider application for authority install the 
high frequency antenna accordance with the principles set forth the rules 
and standards for high frequency broadcast stations independently the 
operating and economic advantages which obtain through common location 
two stations. the site and antenna system comply with the Commission’s 
rules certain additional requirements must met order insure that the 
operation the standard broadcast station not adversely affected. 

“In the instance where the standard broadcast station involved employs 
non-directional antenna the licensee will required file Form 
No. 306 giving new resistance measurements after the installation and testing 
the high frequency broadcast antenna. During the installation the antenna 
and until the new resistance determination approved, the licensee should 
apply for authority operate the station the indirect method power 
determination (informal application). Applications for license for the as- 
sociated high frequency broadcast station will not considered until Form 
306 filed for the standard broadcast station. 

“When install high frequency antenna one element 
standard broadcast directional antenna, will necessary file applica- 
tion for modification construction permit for the standard broadcast station 
with the for construction permit for the high frequency broadcast 
station. The granting the modification for the standard station will, 
course, contingent upon the granting the construction permit for the high 
broadcast station. Form No. 304 should include complete 
engineering study setting forth fully the effect the high frequency antenna 
upon the operation the standard broadcast antenna system. Depending 
the individual case the Commission may require certain field measurements 
the standard broadcast station following the installation the high frequency 
(FM) antenna svstem. The application for license cover the construction 
permit for the station will not considered until the licensee has made 
satisfactory showing with Form 302 that the installation the antenna 
has not adversely affected the operation the standard broadcast station. 

“The installation the high antennas towers standard 
broadcast stations may certain additional lighting. The applicant 
information showing the mechanical details thereof 
that the additional hazard air navigation may evaluated together with the 
additional lighting which may required.” 


—P. R., Jr. 


See Section 3.45 (e) the Rules Governing Standard and High Frequency 
Broadcast Stations and Section the Standards Good Engineering 
Practice Concerning Standard Broadcast Stations. 
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Recent Court Decisions 


Federal Communications Commission James Stahiman, Special Docket No. 127. 
Decided August 14, 1941 the District Court the United States Before 
the District Columbia. 


Orders No. and No. 79-A provide for the holding the Fed- 
eral Communications Commission hearing obtain full and com- 
plete information for the guidance the Commission passing upon 
applications for radio stations newspapers. Bar Jour. 133; 
Bar Jour. 198. The hearing intended comprehensive 
one, and undoubtedly valuable information will obtained and will 
assistance the Commission passing upon applications news- 
paper interests. The hearing connection with the ownership broad- 
east stations newspapers commenced July 23, 1941 and continued 
with one intermission, until August when the hearing recessed until 
September 17. 

During the course the hearings, Mr. Elisha Hanson, counsel for 
the American Newspaper Publishers Association, challenged the Com- 
mission’s jurisdiction hold the hearings and announced that certain 
witnesses subpoenaed the Commission would not appear. The wit- 
ness involved were James Stahlman, publisher the NASHVILLE 
BANNER and former president the American Newspaper Publishers 
Association; Mr. Friendly, business manager the NEW YORK SUN 
and also official ANPA; Arthur Robb, editor EDITOR AND 
PUBLISHER;; and William Thompson, director ANPA Bureau 
Advertising. Mr. Hanson contended that the Commission had 
power discriminate against newspapers the exercise its licensing 
functions and that hearing held the Commission for the purpose 
eliciting information relating the operation stations 
newspapers was outside the Commission’s jurisdiction. Hence, 
was alleged, the subpoenas were invalid. view the failure the 
witnesses appear answer the subpoenas, the Law Department 
the Commission was instructed institute court proceedings against 
the witnesses order compel their attendance. 

The Federal Communications Commission filed the District Court 
the United States for the District Columbia petition requesting 
Mr. James Stahlman show cause why should not required 
comply with the subpoena. Oral argument was held before Mr. Justice 
James Morris August 11, 1941. 

Mr. Justice Morris held that the Commission had jurisdiction 
conduct the investigation view the fact that the exercise its 
licensing powers the Commission often required choose between 
competitive applications. the event that one the competitive ap- 
plications the application newspaper, the Commission should 
have information before which would permit properly make 
wise choice. Moreover, the Act authorizes the Commission make 
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recommendations for proposed new legislation within the field which 
the Commission empowered regulate. Mr. Justice Morris’ opinion 
states that the Commission has the power hold hearing assist 
determining what recommendations should presented Con- 
gress. The court stated that certainly presumption could made 
that the Commission would not comply with the law nor that the hear- 
ing would not conducted fairly and reasonably. Accordingly, the 
court entered order requiring Mr. Stahlman appear before the 
Federal Communications Commission testify concerning the matters 
being investigated under Orders Nos. and 79-A. The Memorandum 
Opinion the District Court the United States for the District 
Columbia follows: 


“The Federal Communications Commission issued subpoena the re- 
spondent, directing him appear before the Commission time and place 
stated, and testify concerning matters being investigated the Commission 
under orders issued designated numbers and 79-A. These orders 
direct investigation determine what statement policy rules, any, 
should issued concerning applications for broadcast stations with which are 
associated persons also associated with the publication one more news- 
papers. (Order 79-A, supplementing the original order, states certain questions 
more specifically with respect the advantages and disadvantages such 
joint association.) The respondent newspaper publisher who has been 
the president prominent newspaper publishers’ associations and member 
the Radio Committee the American Newspaper Publishers’ Association. 
is, therefore, considered eminently qualified furnish information which 
would helpful the Commission its investigation. The respondent de- 
clined appear responsive the subpoena. was directed show cause 
these proceedings why should not required comply with the sub- 
poena. his answer, challenges the authority the Commission conduct 
the investigation question and, therefore, the power the Commission 
issue the subpoena question. asserted that the only purpose the 
investigation would bar persons, firms corporations engaged the 
newspaper publishing business from engaging the radio broadcasting business, 
and that this would unlawful enlargement the Commission the 
limitations contained the Communications Act 1934, amended. 
insisted that such general investigation transcends the powers the Commis- 
sion over licenses for broadcasting stations defined the Supreme Court 
Federal Communications Commission Sanders Brothers Radio Station, 
309 470, and offends the principle announced the Supreme Court 
the case Harriman Interstate Commerce Commission, 211 407. 


“Section 403 the Communications Act provides part follows: 


‘Sec. 403. The Commission shall have full authority and power 
any time institute inquiry, its own motion, any case and 
any matter thing concerning which complaint authorized made, 
before the Commission any provision this Act, concerning 
which any question may arise under any the provisions this Act, 
relating the enforcement any the provisions this Act.’ [Italics 
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Section 309 (a) the Act provides: 


‘Sec. 309. (a) upon examination any application for a_station 
license for the renewal modification station license the Commis- 
sion shall determine that public interest, convenience, necessity would 
served the granting thereof, shall authorize the issuance, renewal, 
modification thereof accordance with said finding. the event the 
Commission upon examination any such application does 
such decision with respect thereto, shall notify the applicant thereof, 
fix and give notice time and place for hearing thereon, and shall 
afford such applicant opportunity heard under such rules and 
regulations may prescribe.’ 


“It was stated the Supreme Court, the Sanders Brothers case, supra, 
that the Act recognizes that broadcasters are not common carriers; that the 
field broadcasting one free competition; that the Act does not essay 
regulate the business the licensee; and that the field open anyone, 

rovided there available frequency over which can broadcast without 
interference others, shows his competency, the adequacy his equip- 
ment, and financial ability make good use the assigned channel. also 
expressly stated, however, that case: 


important element public interest and convenience affecting the 
issue license the ability the licensee render the best practicable 
service the community reached his broadcasts.’ 


“It hardly questioned that, the case any particular application, 
especially there are competing applications, consideration may properly 
given the advantageous situation which one applicant may have reason 
his ability more easily and accurately gather news and broadcast the 
same reason association with news gathering agencies the press. 
that so, and not questioned the respondent here, difficult 
understand why the Commission cannot the instant investigation undertake 
fully and accurately inform itself concerning all the advantages and 
disadvantages, any, such joint association, and thus equipped more 
intelligently determine the question public interest and convenience presented 
when such factors are present. The Act authorizes the Commission make 
recommendations for proposed legislation germane the field which the Act 
gives the power regulate. Certainly such recommendations should not 
made without diligently undertaking secure relevant data and the informed 
thought those likely affected. The surest safeguard against uniformed 
and arbitrary action found securing information from those best 
qualified know the results any governmental action. Certainly, until 
such action, any, taken, its constitutionality cannot weighed and 
determined court, and, indeed, presumption indulged that 
any action will taken that unconstitutional; nor presumed that 
the respondent will required give testimony irrelevant privileged 
nature. The inquiry should conducted fairly and reasonably, and must 
presumed that will be. The authority the Commission under the Act 
here involved broader than the provisions which were challenged the 
Harriman case, supra, and not believe that the question here con- 
trolled that case. 

“An order will entered requiring the respondent appear before the 
Federal Communications Commission, officer properly designated it, 
concerning the matters being investigated under Orders No. and 


| 
| 
ane | 
4 | 
| 
| 
| 
7 
7 
q 
4 
4 


JOURNAL THE FEDERAL COMMUNICATIONS 231 


Radio, Inc. Federal Communications Commission. Certified 
the Supreme Court the United States the United States Court Appeals 
for the District Columbia August 1941. 


February 1941 the United States Court Appeals for the 
District Columbia decided (Stephens, dissenting) that had 
jurisdiction issue stay order cases appealed from the Federal 
Communications Commission. The court expressly held that under 
the Communications Act 1934 power was not given grant 
orders staying the enforcement decisions the Commission pending 
decision the Court Appeals from the Commission. dissenting 
opinion was written Mr. Justice Stephens, expressed the 
view that not only did the court have inherent power grant stay 
orders, but that was also given such jurisdiction the Communica- 
tions Act 1934. Bar Jour. 116. 

Subsequently, the appellant filed motion for rehearing before the 
court banc, and reargument was had before the full court April 
1941. The court was the opinion that the question should 
certified the Supreme Court and the question certified the Supreme 
Court follows: 


“Where, pursuant the provisions Section 402(b) the Communica- 
tions Act 1934, appeal has been taken the United States Court 
Appeals, from order the Federal Communications Commission, does the 
court, order preserve the status quo, pending appeal, have power stay 
the execution the Commission’s order from which the appeal was taken, 
pending the determination the appeal?” 


The entire question will argued undoubtedly before the Supreme 
Court the United States during the coming Fall Winter, and the 
decision the Supreme Court being looked forward with great 
interest. 


—P. R., Jr. 
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Recent Commission Decisions 


Application WRDO, Inc., Augusta, Maine, Docket No. 4984. Application 
for Renewal License. Decided August 1941. 


WRDO, the licensee WRDO, station operating 
Augusta, Maine, 1370 100 watts, unlimited time. Upon the 
filing the licensee June 21, 1937 application for renewal 
license, the Commission was not satisfied that the granting the 
license would serve the public interest, convenience, and necessity, and 
designated the application for hearing. The issues set forth the 
Commission related possible transfer control without the Com- 
mission’s approval. The hearing the renewal application was held 
March 1938 and May 16, 1938 before Examiner Davis Arnold. 
Thereafter Examiner Arnold released report which recom- 
mended that the application for renewal license should denied 
due improper transfer control the applicant corporation. 
Thereafter the applicant filed motion reopen the record for the 
taking further testimony since the owner substantially all the 
stock, Mr. Henry Rines, had died, and administration proceedings 
involving his estate had commenced. 

February 11, 1941 the Commission dismissed the renewal 
license proceedings and continued the operation the station 
temporary basis. February 26, 1941 the original application for 
renewal license was redesignated for hearing, and the notice hear- 
ing issued the Commission stated that was the desire the Com- 
mission receive further testimony respecting any possible unauthor- 
ized transfer control the licensee corporation. April 18, 1941 
the applicant filed petition for leave amend its application for re- 
newal license and substitute application the new form for 
renewal, No. 302. This petition was granted and amended applica- 
tion was filed. May 21, 1941 Adeline Rines filed application 
requesting the transfer control the licensee corporation from her- 
self executrix herself individual. 

June 12, 1941 the applicant filed with the Commission motion 
requesting reconsideration the Commission’s action designating 
the last renewal application for hearing, and further requesting the 
granting the license without hearing. This motion stated that there 
were outstanding agreements, contracts, understandings any 
character relating the control WRDO, that the estate Mr. 
Henry Rines was now settled, and that there was longer any un- 
certainty the ultimate disposition his stock. The motion further 
stated that all former difficulties experienced the operation the 
station reason the management the station Mr. Conrad 
Kenniston had been eliminated, that WRDO was the only station ren- 
dering service Augusta, Maine, and that its continued operation was 
necessary the interest, convenience, and necessity. 
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view the allegations the petition for reconsideration, the 
Commission August 1941 determined grant the renewal appli- 
cation WRDO and cancel the hearing. 


Application Washington Broadcasting Company, Washington, Pennsylvania, 
Docket No. 6126. Application for New Broadcast Station. Application 
Granted August 22, 1941. 


The Washington Broadcasting Company filed application with the 
Commission requesting authority construct and operate new broad- 
cast station Washington, Pennsylvania 1450 ke., unlimited time, 
with power 250 watts. The Commission was unable determine, 
upon examination that the granting the application 
would serve the public interest, convenience, and necessity, and accord- 
ingly June 10, 1941 designated the application for hearing. The 
notice hearing dated July 1941 set forth eight issues, the most 
important which related interference which might caused 
the service WFMJ Youngstown, Ohio, mutual interference between 
the proposed station and proposed new station Wheeling, West 
Virginia, and the extent which control the proposed new station 
would held and exercised the same individuals controlling WSTV 
Steubenville, Ohio. 

July the Washington Broadcasting Company filed with the 
Commission motion for reconsideration and grant application 
without hearing. This petition showed facts revealing the importance 
Washington, Pennsylvania commercial center, the financial 
qualifications the applicant, and the fact that the applicant has 
ownership relation whatever with the two local newspapers 
Washington. With respect interference WFMJ Youngstown, 
station operating the same frequency with power 250 watts, un- 
limited time, the petition alleged that WFMJ would limited, the 
event the proposed station were granted, the .62 mv/m contour over 
crescent shaped area some square miles extent. This statement 
interference was based upon actual field intensity measure- 
ments. was stated the petition that such interference WFMJ 
would affect less than per cent potential audience within 
its mv/m contour, and that persons within the interference area above 
described already receive signal higher intensity from WKBN 
Youngstown and KDKA Pittsburgh. The proposed new station 
would limited its mv/m contour, and the interference area 
the proposed station has population 14,400. Although there will 
some slight loss service WFMJ, there will new service 
available some 103,600 persons and surrounding Washington, 

The petition for reconsideration noted that the application for 
new station Wheeling, West Virginia and the application the Wash- 
ington Broadcasting Company would conflict reason interference. 
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However, was stated that the Wheeling, West Virginia application 
was placed the pending files the Commission because the fact 
that the applicant was identified with newspaper interests. was 
alleged that would inequitable defer action upon the application 
the Washington Broadcasting Company until after the Commission’s 
determination the proceedings initiated Order No. and No. 79-A. 

The petition dealt with the question common ownership and 
control the proposed new station Washington and WSTV 
Steubenville. The facts alleged the petition showed that over 
per cent the applicant’s stock was owned persons not stockholders 
three applicant’s four officers have interest WSTV, 
and five applicant’s nine directors have stock interest WSTV. 
After full the relationship between and the pro- 
posed new station Washington, Pennsylvania, was concluded 
the petition for reconsideration that WSTV and the proposed station 
Washington are not under common ownership control. 

After the filing the petition for reconsideration, the Commis- 
sion determined grant the application the Washington Broad- 
casting Company. It, therefore, canceled the hearing and granted the 
application for construction permit. 


Application Homer Rodeheaver, Winona Lake, Indiana, Docket No. 6118. 
Application for Construction Permit for New Station. Petition for Recon- 
sideration Denied August 1941. 


Homer Rodeheaver applied for new station Winona Lake, In- 
diana, the station operate 1480 ke., kw., daytime only. The ap- 
plication was filed with the Commission February, 1941. 

Apparently the Commission was not satisfied that the granting 
the application would serve public interest, convenience and necessity, 
and designated the application for hearing. The issues specified the 
notice hearing, dated June 12, 1941, related the legal, technical, 
financial, and other qualifications the applicant, the type and charac- 
ter service proposed rendered, questions mutual interference 
with the application Wesley Carter (B1-P-3165) for new station 
South Bend, Indiana, and the availability local channel assign- 
ment. 

The applicant filed with the Commission June 10, 1941 peti- 
tion for reconsideration. will noted that this motion was filed 
prior the date the notice hearing was released. Accordingly, 
July 1941 amended petition was filed. The original and amended 
petitions urged the granting the application without hearing and 
stated that Mr. Rodeheaver was one the oldest and most experienced 
radio program originators and performers America, that was the 
Dean American songwriters and publishers, and that had vast 
radio experience national network programs with both CBS and NBC. 
alleged that was active service during the last World War and 
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that conducted pep meetings bolster the morale our soldiers. 
The petition stated, ‘‘Petitioner has ever maintained most loyal and 
undying patriotism for his country and through the medium the 
proposed radio station, the potential audience 130,000 people will 
receive inspiration maintain the fortitude and morale our 
direly The petition further explains the type 
program service rendered and indicates that stress will laid 
upon patriotic, educational and agricultural programs. was con- 
ceded the petition that the Rodeheaver and Carter applications are 
mutually exclusive, but alleged that the Rodeheaver application 
should given preference. The service area the station will cover 
2840 square miles and, above stated, the station will serve approxi- 
mately 130,000 persons. the basis engineering study the 
petition alleged that local channel was available which would not 
interference. 

After examination the petition, the Commission reached 
that the petition for reconsideration should denied. 


—P. R., 


Resolution Defense Communications Board Restricting 
Access Communication Plants And Stations 


August 22, 1941 the Defense Communications Board addressed 
notice all persons engaged the wire radiocommunications in- 
dustry, including manufacturing concerns, which their attention was 
directed resolution adopted the Defense Communications Board. 
The resolution importance during the present national emergency, 
and requests such manufacturing companies restrict access their 
communication plants and stations employees, Federal, state local 
government officers acting their official capacity, and other persons 
necessary the management. foreign 
governments were requested excluded except upon express per- 
mission granted the Defense Communications Board. The text 
the resolution follows: 


“WHEREAS account the importance national defense the 
plants and facilities the communications industry appears desirable 
restrict free access thereto: 

“BE THEREFORE RESOLVED that all persons engaged the wire 
radiocommunications industry, including manufacturing, requested 
take all measures necessary ensure that access premises containing com- 
munications equipment facilities (other than the premises necessarily open 
the general public) restricted employees, federal, state local govern- 
ment officers acting their official capacity, and other persons considered 
necessary the management the conduct its business. 
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“BE FURTHER RESOLVED that all persons engaged the wire 
radiocommunications industry, including manufacturing, requested 
exclude representatives any foreign government, persons, associations 
corporations, from access the premises containing communications equip- 
ment facilities (other than premises necessarily open the general public) 


except only upon express permission granted the direction the Defense 
Communications Board.” 


Jr. 


Orders Pertaining Common Carriers— 
Orders Nos. and 


Orders Nos. and were adopted the Commission August 
19, 1941. Order No. addressed all common subject 
the Communications Act engaged international telegraph 
ication, and Order No. addressed common carriers subject 
the Communications Act operating coastal telegraph stations engaged 
radiotelegraph communication with maritime mobile stations (other 
than the Great Lakes and other inland waters). 

Order No. requires common engaged international 
telegraph communication file with the Commission not later than 
December 15, 1941, triplicate and under oath, statement for the 
year 1940 showing certain statistics relating (1) message telegraph 
service, (2) facsimile and radiophoto service, (3) addressed 
program service, and (4) multiple address press service. With regard 
the message telegraph service, common are required sup- 
ply the number messages and words all paid traffic 
tween the continental United States and each foreign country, and the 
corresponding revenues; and the number messages and words all 
paid traffic, separately classifications, handled between the conti- 
nental United States and all foreign countries, each direction, sep- 
arately, and the carriers’ portion the corresponding revenues (not 
payouts foreign connecting carriers and administrations). 
With regard the other services, the carriers are required give sta- 
showing the number messages handled between the United 
States and foreign countries, together with the corresponding revenues. 
Other portions Order No. require common engaged 
international telegraph communication file for the year 1940 state- 
ment showing the messages, words and revenue, each direction, sepa- 
rately, and from the Philippine Islands and each territory posses- 
sion the United States; also statement showing the total amount 
from the users the continental United States for interna- 
tional telegraph communication for the year 1940. The order further 
requires that the information specified above should filed with the 
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Commission for each succeeding six-month period, beginning Jan- 
uary 1941, accordance with forms furnished the Commission. 

above stated, Order No. addressed common carriers 
operating coastal telegraph stations engaged radiotelegraph commun- 
ication with maritime mobile stations. requires them furnish (not 
later than December 15, 1941) the following information for the calen- 


dar year 1940: 


“The number messages and words all paid radio-telegraph traffic, 
separately classifications, handled outbound from coastal telegraph stations 
maritime mobile stations, and further separated traffic United 
States ships, and foreign ships, and the corresponding revenues. 

“The number messages and words all paid radiotelegraph traffic, 
separately classifications, handied inbound from maritime mobile stations 
coastal telegraph stations, and further separated traffic from United 
States ships, and from foreign ships, and the corresponding revenues.” 


Like Order No. 85, Order No. requires the filing the above 
information for each six-month period, beginning January 


1941. 
—P. R., Jr. 
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